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NO. 45568
BANNOCK COUNTY NO. CR 2014-13290

APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Elawnee Pahvitse contends the district court abused its discretion when it revoked her
probation and executed her sentence. She asserts that a sufficient consideration of the mitigating
factors in her case reveals that the district court should have returned her to probation. As such,
this Court should reverse the order revoking her probation and remand this case for an order
returning her to probation.

Statement of the Facts & Course of Proceedings
Ms. Pahvitse initially pled guilty to felony driving under the influence. (R., p.104.) At
that time, Ms. Pahvitse, then 25 years old, did not feel she had a problem with alcohol, and was
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deemed to present a high risk on the LSI-R scale.

(Presentence Investigation Report

(hereinafter, PSI), pp.13, 15.) Evaluators recommended that she attend intensive outpatient
treatment to help her deal with her alcohol abuse issues.1 (PSI, pp.21, 33.) The PSI author
ultimately recommended the district court suspend Ms. Pahvitse’s sentence to facilitate that
opportunity for rehabilitation.

(PSI, p.18.)

The district court agreed, imposing a unified

sentence of five years, with two years fixed, which it suspended for a four-year term of
probation. (R., p.105.)
Several months later, her probation officer filed a report alleging Ms. Pahvitse had been
missing appointments with the probation officer, had moved without permission, and had been
terminated from her treatment program.

(R., pp.115-16.)

However, the probation officer

recommended the district court retain jurisdiction so Ms. Pahvitse could participate in the rider
treatment program. (R., p.116.) The district court agreed, revoking Ms. Pahvitse’s probation
and retaining jurisdiction. (R., pp.129-31.)
Ms. Pahvitse did well in the rider program. She completed all her assigned programs,
and as a result of her efforts, lowered her LSI score to the point where she only presented a
moderate risk to reoffend. (PSI, p.39.) She demonstrated her growth in this regard by the way in
which she accepted responsibility for, and changed her behavior in response to, the two
disciplinary sanctions she received early in the rider program. (See PSI, p.40.) As the rider staff
explained, Ms. Pahvitse “has appeared to have improved her behavior in the last three months
since then and has not received any additional sanctions.” (PSI, p.40.) As a result of her efforts,
the rider staff recommended the district court suspend Ms. Pahvitse’s sentences again. (PSI,
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During the pretrial process, Ms. Pahvitse had been deemed eligible to participate in the Drug
Court program, but the record is silent as to whether there was any follow up on that
determination. (R., p.31; see generally R.)
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p.38.) The district court agreed, suspending her sentence for a four-year term of probation.
(R., pp.133-35.)
Approximately three and one-half months later, Ms. Pahvitse’s probation officer sent a
progress report to the district court noting that she was having issues getting in contact with
Ms. Pahvitse. (R., p.138.) As such, the probation officer requested a bench warrant issue, but
explained the goal was to meet with Ms. Pahvitse and form an action plan with the goal of
setting her up for success on probation. (R., p.138.)
However, that plan fell apart when Ms. Pahvitse was released from custody because of
the condition in which she found her anticipated living situation. She had intended to live with
her sister, but when she got there, she learned that her sister was using drugs. (Tr., p.10,
Ls.13-20.) Ms. Pahvitse did not want to jeopardize her sobriety, which she had maintained for
nine months, by putting herself in that environment. (Tr., p.10, L.21 - p.11, L.2.) As a result,
she moved in with her grandmother. (Tr., p.11, Ls.2-8.) However, she had trouble getting rides
from her grandmother’s house into town for appointments with her probation officer. (Tr., p.11,
Ls.12-22.) Her probation officer ultimately filed a report of probation violation, alleging that
Ms. Pahvitse had absconded supervision and failed to complete the rider aftercare program, and
so, recommended the district court revoke her probation and execute her underlying sentence.
(R., pp.143-44.)
Ms. Pahvitse admitted those violations and accepted responsibility for her failure to keep
in contact with her probation officer during that time, including in regard to the change in her
living situation. (Tr., p.9, Ls.4-16, p.14, Ls.14-23.) She also informed the district court that she
had earned a food handler certification and an OSHA certification during that time. (Tr., p.15,
Ls.5-7.) As such, she asked the district court to continue her probation with the provision that
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she live at transitional housing in Pocatello itself, since she would not need to rely on other for
rides to appointments from such a facility. (Tr., p.12, Ls.1-5.)
However, the district court determined Ms. Pahvitse was not a candidate for continued
probation, given the way in which her prior opportunities at community supervision had gone.
(Tr., p.17, Ls.4-23.) As a result, it revoked her probation and executed her underlying sentence.
(R., pp.156-58.) Ms. Pahvitse filed a notice of appeal timely from the order revoking her
probation. (R., pp.160-62.)

ISSUE
Whether the district court abused its discretion by revoking Ms. Pahvitse’s probation and
executing her underlying sentence.

ARGUMENT
The District Court Abused Its Discretion By Revoking Ms. Pahvitse’s Probation And Executing
Her Underlying Sentence
The decision to revoke probation is one within the district court’s discretion. State v.
Chavez, 134 Idaho 308, 312 (Ct. App. 2000). A district court abuses its discretion when it fails
to recognize the issue as one of discretion, acts beyond the outer limits of that discretion, or does
not reach a decision based on an exercise of reason. State v. Hedger, 115 Idaho 598, 601 (1989).
When deciding whether or not to revoke probation, the district court must determine “whether
the probation is achieving the goal of rehabilitation and whether continuation of the probation is
consistent with the protection of society.” Chavez, 134 Idaho at 312. In this case, a sufficient
consideration of the mitigating factors demonstrates the district court did not reach its decision
by an exercise of reason, as continuing Ms. Pahvitse’s probation would be more consistent with
rehabilitation and protection of society.
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After all, Ms. Pahvitse has demonstrated an ability to be successful in her efforts at
rehabilitation when put in a position to succeed. During her time in the rider program, she
successfully completed her assigned programs, and in doing so, actually reduced the assessed
risk she would pose to society. (PSI, p.39 (noting Ms. Pahvitse only presented a moderate risk
on the LSI scale); compare PSI, p.15 (initially rating Ms. Pahvitse to be a high risk on the LSI
scale).) She was able to move from denying a problem with alcohol to actively maintaining her
sobriety. (Compare PSI, p.13; Tr., p.10, L.21 - p.11, L.2.) Even her probation officer initially
felt that Ms. Pahvitse was a good candidate for continued probation if they could put her in the
proper situation. (See R., p.138 (probation officer’s progress report discussing the desire to
implement an action plan for Ms. Pahvitse’s success on probation).)
However, two factors contributed to the failure of that action plan.

The first was

Ms. Pahvitse’s discovery that her sister, with whom she had planned to stay, was using drugs.
(Tr., p.10, Ls.13-20.) Ms. Pahvitse demonstrated good self-awareness by removing herself from
that situation. (Tr., p.10, L.21 - p.11, L.2.) However, in another aspect of that decision, she did
not demonstrate good awareness by not informing her probation officer of the change in her
circumstances, though she accepted responsibility for that error on her part.

(Tr., p.14,

Ls.14-23.) To that point, she explained that the physical distance between the stable, sober
living situation she had been able to find with her grandmother and the probation officer’s office
in Pocatello impacted her ability to maintain that connection with her probation officer, since she
was unable to find or pay for rides into town on a consistent basis. (Tr., p.11, Ls.2-22.)
As such, her request to continue probation on the condition that she live in transitional
housing within Pocatello itself would foster the best protection for society because it would
resolve the distance issue, thereby facilitating better contact with her probation officer, and thus,
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her continued rehabilitation. (See Tr., p.12, Ls.1-5.) The district court’s decision to forego that
opportunity was, therefore, not reached in an exercise of reason.

As such, it abused its

discretion.

CONCLUSION
Ms. Pahvitse respectfully requests that this Court reverse the order revoking her
probation and remand this case for an order returning her to probation.
DATED this 11th day of April, 2018.

__________/s/_______________
BRIAN R. DICKSON
Deputy State Appellate Public Defender
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